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Meeting agenda

10.00-11.00 Welcome and Introduction 

Roger Normand will introduce the Center for Economic and Social Rights, the Network and the purpose of the meeting. Participants will introduce themselves and their organizations. 

11.00-1.00 
Session One: Access to Health Care and Treatment in the HIV/AIDS Epidemic 

Moderator: Karyn Kaplan

· Jonathan Berger. Human Rights and TRIPS 

· Ezio Tavora dos Santos Filho. Access to Treatment in Brazil 

1.00-3.00 Session Two: Stigma and Discrimination 

Moderator: David Patterson

· Vivek Divan. Protecting Commercial Sex Workers and Vulnerable Groupings in India 

3.00-4.30 Session 3: Strategic Brainstorming 

Session will be facilitated by Sarah Zaidi on potential strategies and next steps for activists and for the Network, with discussion of how participants foresee the network playing into their work and what kind of work they would like to see the working group doing.  

Meeting Proceedings

The meeting was composed of three sessions. The first two sessions focused on access to health care and treatment, and stigma and discrimination. In the final session, participants strategized on how to initiate the working group.  The primary focus of discussion was on what an international mechanism like the working group could add to existing work, and how and where such work would be appropriate given limited funding and time.

Introduction

The Center for Economic and Social Rights, as secretariat of the International Network of Economic, Social and Cultural Rights (INESCR), organized a meeting to explore possibilities of activating an HIV/AIDS working group to the Network. The purpose of the meeting was to bring together legal and advocacy experts working on human rights and HIV/AIDS for the purpose of identifying common goals and initiatives on which the working group could move forward. The meeting sought to achieve this by facilitating discussion on key human rights violations experienced by people with HIV/AIDS, with a view to addressing how to strengthen the relevant legal framework, as well as to identify strategic mechanisms that could assist emerging human rights claims.

The meeting addressed stigma and discrimination and access to health care and treatment as examples of the most pressing human rights violations faced by people with HIV/AIDS. The scope of discussion was limited to these violations due to the logistical limitations of the meeting, and was not intended to dictate the mandate of an eventual working group.

Conceptual Framework for the Meeting

The meeting took as its premise, the exploration of an integrated human rights approach to the HIV/AIDS epidemic. An integrated approach to human rights is one that acknowledges the indivisibility of all rights, regardless of their classification as economic and social or civil and political rights. The indivisibility of all rights is a fundamental precept of the international human rights regime. The integrated nature of all human rights reflects the indivisible nature of those human interests that rights seek to protect. 

It is impossible to place artificial hierarchies of importance upon the life and death interests that demand protection in the HIV/AIDS epidemic. The human rights violations experienced by people with HIV/AIDS demand equal respect, protection and promotion. This is not just because of the inherent value of the individual lives and dignity at stake. It is also because effective prevention of HIV/AIDS infection relies upon the eradication of the systemic human rights violations experienced by people with HIV/AIDS (referred to as PWAs below), which increase vulnerability to HIV infection.  

Social and Economic Conditions as Variables of Increased Infection

Vulnerability to HIV infection in both developed and developing countries has become inextricably linked to social and economic conditions of poverty, inequality and discrimination. While the HIV epidemic in many Sub-Saharan African countries is generalized throughout the population, the epidemic has everywhere disproportionately affected people who are marginalized or poor, irrespective of the general socioeconomic status of the country. This is as true of countries within Sub-Saharan Africa, as it is of marginalized and stigmatized minorities within the United States of America. (For instance, current data indicates a disproportionate extent of HIV infection among minority men who have sex with men in New York). In many regions the epidemic is concentrated predominantly among marginalized groups, including men who have sex with men, commercial sex workers and injection drug users. HIV/AIDS infection disproportionately affects people already experiencing multiple vulnerabilities, including gender or race-based discrimination and violence, poverty, and limited access to adequate nutrition, housing, and income. 

The International Network on Economic, Social, and Cultural Rights

The Center for Economic and Social Rights is serving as the Secretariat for the International Network on Economic, Social, and Cultural Rights (ESCR-Net). ESCR-Net is a member driven network with a focus on information sharing and collective action. For the first year, ESCR-Net will function in English and Spanish.  The funding for ESCR-Net is provided by the Ford Foundation.

At the initial planning meetings of the network, it was agreed that HIV/AIDS was an important issue that needed to be addressed by human rights groups. Therefore CESR decided to facilitate a discussion after the United Nations General Assembly Special Session on HIV/AIDS (UNGASS) to take advantage of the broad experience of activists from around the world that had already gathered in New York City. 

The central question raised for consideration by participants was how ESCR-Net could add value to the work of groups already active on HIV/AIDS issues.  

Session One: Access to Health Care and Treatment in the HIV/AIDS Epidemic

Access to treatment and health care is a fundamental dilemma facing people infected with HIV, and ill with AIDS or opportunistic infections. It is particularly acute in the developing world where there are the highest numbers of infections. In many countries, the private and public health sectors offer limited health care to people with HIV/AIDS. Treatments for HIV/AIDS related illnesses are largely prohibitively expensive and inaccessible to people without sufficient material resources. In Sub-Saharan Africa, where over 25 million people are infected with HIV/AIDS, access to life prolonging treatment is crucial to delay and even prevent their premature deaths. 

States who are parties to international human rights treaties like the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social, and Cultural Rights, the Convention on the Elimination of all Forms of Discrimination Against Women and Convention on the Elimination of Racial Discrimination are obliged to respect, protect and fulfill the human rights contained in those treaties. These obligations should extend to the provision of HIV/AIDS treatments and basic public health care relevant to HIV/AIDS. However in reality very few states have fulfilled these obligations for a range of reasons, including a lack of political will and coercion from other actors, such as major pharmaceuticals. 

Private corporate entities exert enormous influence directly, and indirectly through allied states to prevent governments from providing affordable HIV/AIDS treatments. Moreover many countries that are members of the World Trade Organization (WTO) are bound by the Trade Related Intellectual Property Rights (TRIPS) agreement, which regulates intellectual property rights. Pharmaceutical companies evoke intellectual property rights under the TRIPS agreement of the WTO as justification for not lowering prices or for measures obstructing access to cheaper drugs through parallel imports and compulsory licensing. However whether TRIPS does in fact limit the use of price-reducing mechanisms is highly contentious. There are carve out provisions within the agreement which human rights advocates argue could be used to ensure that vital HIV/AIDS drugs become accessible and affordable.

In this session, presentations were made regarding the interaction of human rights laws with TRIPS, as well as examining HIV/AIDS drug access in Brazil. 

 Jonathan Berger, TRIPS and Human Rights

We like to see international human rights covenants as placing strong obligations on States, yet when it comes to international trade law, we want to do the exact opposite and argue that agreements like TRIPS place weaker obligations upon States.  My question is whether there is a principled basis to explain and justify the difference in the application of the two regimes. 

There are two basic claims about TRIPS: some (including the director-general of the WTO) say that TRIPS offers enough flexibility for countries. Others argue the opposite. I think that the truth lies somewhere in between. My argument is that properly interpreted, TRIPS offers much flexibility, but not necessarily enough. So on an activist level, we must push on both fronts, within TRIPS and outside of it. These arguments must be made together. 

On the relationship between international human rights law and international trade law: it is difficult to get international trade law interpreted in the light of human rights law. Legally, the argument is easy to make.  Even the appellate body at the WTO has said that international trade obligations must be interpreted in a broader international law context, which quite clearly includes international human rights law.  What seems more difficult to argue is that where international trade law and human rights law clash, that the latter trumps the former. 

The complex relationship between international trade law and domestic law raises numerous questions, including:

1) To what extent is international law binding?

2) To what extent should dispute settlement bodies defer to domestic interpretations of those international obligations?

In South Africa, for example, a strong argument can be made that international agreements are binding only in so far as they do not conflict with the country’s Constitution.  Similar arguments may be made under the Vienna Convention.  Further, for international agreements to have effect in South Africa, they must be reaffirmed in domestic legislation. 

On the notion of deference: there must be some sort of trade off between binding international norms and state flexibility. I have looked at developing principles for deferring to national governments, looking specifically at the jurisprudence of the European Court of Human Rights. We must look at the purpose underlying domestic policies, in particular whether that policy fulfils constitutional or other international legal obligations.  

But where will these issues be decided? In WTO dispute resolution panels? One of the greatest dangers is self-censorship on the part of governments avoiding legislation that might be in conflict with TRIPS. It is important to determine the extent of flexibility permitted by TRIPS.  It raises some questions: How do we force governments to comply with international human rights obligations? How do we ensure that a rights-based understanding of TRIPS is the basis of any future conversations about state trade related obligations? How do we force governments to actually implement programs such as treatment with highly active antiretroviral therapy (HAART)? In South Africa, for example, it has become clear that the government will listen to only two things: an order of court, and mass protest. It’s the time for the mass protest now in South Africa.

 Ezio Tavora dos Santos Filhos: Access to Treatment in Brazil

In the past couple of days we have discussed the position of the Brazilian government and how to move forward in terms of international cooperation. When we talk about access treatment in Brazil, there are many specifics: There has been a strong social movement responding to AIDS. The first AIDS NGO was founded in 1985. In 1989 there was the first conference of AIDS service organizations planning common policies for the country. In the beginning, the government was not willing to help. The National AIDS Program had only 3-5 people until 1990. In 1991, government began distributing some medications free of charge. We also have a unified health care system. In 1992, the National AIDS program began growing. In 1994, Brazil received the first World Bank loan for its National AIDS Program. The money was not for medication, but to fund activities, salaries, etc. The National AIDS Program is separate from the Ministry of Health. 

The health system works to some extent. But the health program has disparities between states and municipalities. Many of the key technicians for the national AIDS program come from the community. In 1991, there was a market for generics. The Microbiologica Company began research on AZT production in Brazil with no incentive from the state. The price of AZT by Wellcome fell from $400 to $250, to $180, to $60 in a two-year period because of Microbiologica’s generic production. This fall in price occurred even during hyperinflation. Then a state owned company began producing AZT and Microbiologica went bankrupt. In 1992, Brazil started giving incentives to state owned laboratories to produce medications. In 1996, state production of protease inhibitors began. In 1991, the provision of drugs was not uniform. In 1997, when protease inhibitors began being distributed, the government began with 10,000 treatments. Activists pressured for more treatments. When production increased, prices further dropped, so that we could purchase more treatments for the same amount of money. Legislation was pushed through to ensure that HAART must be paid for through federal government. Now Brazil is willing to transfer technology to other states on the condition that they must provide treatment for free.

My suggestion is to choose some goals and go for them. Use the Brazil-South Africa case as an example. Brazil has offered to provide its generic production technology to South Africa on the condition that South Africa provides the medications free of charge. South Africa has declined to request this offer. Since SA has facilities, the only thing lacking is government will. We in civil society should start a campaign to make sure this happens. The manner in which AIDS issues have been addressed in Brazil and South Africa has been very successful and highly public. Thus a campaign on free drugs between these two countries serves as a model for other less visible countries. Thus a civil society campaign on free drugs w 

Discussion After Presentations
It is important to focus on the urgency of getting medications to the people who need them. The UN Accelerated Treatment program has only reached a couple thousand people after five years. We need to document the Brazil program, but also to recognize that the system isn’t perfect, so that other country’s programs can improve on it. This raises the question of how to stem a decline in activism because of increased access to treatment. It is also important to address the racial, gender and sexuality aspects of the epidemic’s demographics. Ensuring treatment access demands political will, together with protections in domestic constitutions. Questions raised include: does international human rights law trumps international trade law? What would model patent legislation look like? How do human rights activists, lawyers and PWAs talk to each other in a common language to move an agenda forward? How do we translate technical language? How do we force governments to comply without enforcement mechanisms? 

On the issue of infrastructure, it was questioned whether laboratory diagnostics are necessary for adequate treatment. This is especially so given the example in Brazil which indicates that one doesn’t always need laboratory diagnostics to go forward with diagnosis and treatment. In addition to laboratory diagnostics, it was felt that good training and national guidelines are important enabling conditions for treatment. This makes it an unacceptable argument to assert that one must build infrastructure first, then distribute medications. Both are necessary simultaneously. Nonetheless we still need to have diagnostics, and we should challenge why diagnostic infrastructure isn’t there. 

The role of social movements and legal avenues to achieve desired outcomes was discussed extensively. Participants identified the practical mechanisms with which to achieve change as being social mobilization and legal action. National political will is fundamental to driving the process of obtaining affordable HIV/AIDS treatment. Where states are unwilling to implement treatment plans, legal arguments and social movements are fundamental to alter political will. There was disagreement over the interplay between social movements and legal strategies. The dropping of the South African pharmaceuticals case was attributed in large part to global social movements, rather than defense lawyers. This makes Internet communications key to facilitating the work of activists, and the role of the working group could fit within this realm. It was argued that without social movements, lawsuits don’t work. Another perspective in relation to the South African pharmaceuticals case was that while social movements were key, the legal interventions of TAC seemed to play an equally decisive role. Thus change is not purely due to social movements. Despite this debate, there was consensus among participants that it is important to push all kinds of strategies to achieve desired outcomes.

The content and application of TRIPS will play a significant role in ensuring treatment access. Some participants felt that TRIPS offers insufficient flexibility to be useful in achieving treatment access. For instance, Oxfam’s position is that TRIPS must be reformed drastically by shortening patent lengths, and using social movements to change the intellectual property rights regime. National legislation must not be made to conform to international law that is wrong. There must be a combination of lawyers that can look at strategies to attack laws, but also activists to effect changes outside of the legal framework. Within this context it is important to bear in mind that treatment for HIV/AIDS extends far beyond AZT to include medications for opportunistic infections. It also includes adequate nutrition, clean water and dignity.  

The extent to which TRIPS would be interpreted by the WTO dispute body to be consistent with international human rights obligations is in question. Thus far, the WTO dispute body’s interpretations have translated to something like “GATT cannot be interpreted in isolation from other international law.” 

In countries like Brazil with extensive treatment programs, underlying issues of poverty are still not adequately addressed. In Brazil, while the National AIDS Program has always had adherence programs, they are doing nothing to confront poverty in general. Many PWAs still don’t have clean water to drink, even though they have medications. 

Session Two: Stigma & Discrimination

Stigma and discrimination lie at the heart of ineffective or harmful social and national responses to the epidemic. In spite of its twenty years existence, the disease remains shrouded in fear and ignorance. This creates a hostile social and public environment for people with or perceived to have HIV, with stigma and discrimination being common experiences. Negative social responses to HIV make difficult and even impossible greater openness about infection and indeed about the disease itself. 

People with HIV/AIDS commonly experience discrimination in accessing essential goods and services like health care, housing, employment, social assistance and even legal due process. More fundamentally, people with HIV/AIDS often experience social exclusion and even violence due to their infection. 

The session on stigma and discrimination was opened within a framework that distinguished between the two in considering appropriate social and legal responses. Stigma can be defined as collective negative response to discrimination, while discrimination would be described as action in the public sphere. The appropriate response to stigma would be education, while law reform would be necessary to counter discrimination.  

This session originally had three presenters planned—however two of these presenters were unable to attend.

 Vivek Divan: Stigma and Discrimination in India

One needs to compare Indian law and policy to the existing social realities. Apart from political will you need social commitment. India lacks social mobilization. Although our constitution says that India is a socialist democratic republic, the government has opened up its markets. The trade union movement is fading. The main social movement is Narmada Bachao Andolan (around the building of the Narmada Dam), but this has also pretty much been quashed. There is still a small TRIPS movement around agriculture, indigenous medicine, herbal products etc. India has won some WTO panel cases. However there is not a unified voice against trade reforms. The National AIDS Control Organization or Health Ministry hears nothing from civil society. There are NACO policies on the one hand, which are integrationist, yet draconian measures are taken against PWAs including compulsory testing and incarceration. India lacks PWA icons—there are no individuals showing the way. There is an isolationist approach to AIDS—although in the early 1990s, an integrationist National AIDS programme was implemented. These are still only guidelines, not statutory laws regarding AIDS. The private sector isn’t covered in these guidelines. Eighty percent of India accesses private health care, which is unregulated regarding discrimination. There are also no anti-discrimination provisions covering the private work sector. Mostly common law applies regarding AIDS, so protection largely depends on the mood and views of the presiding judge. For example in one case, in 1998, there was a ruling that an HIV positive person’s right to marry is suspended until s/he is cured! There is also a lack of understanding of consent and confidentiality issues. In a recent employment case, an HIV positive Naval Officer was removed from his post as “not-fit” –his case was thrown out of court by the judge. There is no consistency in reactions to HIV from the courts. 

Most vulnerable populations in India are criminalized. There is an Immoral Trafficking Prevention Act. In India, there are 4 million HIV positive people out of 1 billion Indians. HIV is not regarded as a big problem. The attitude appears to be that ‘we have bigger problems.’ Since 1860 homosexuality has been criminalized. Drug use is also criminalized. There are few needle exchange programs. The biggest issue is police harassment among marginalised populations. Distributing condoms to men who have sex with men can be viewed as “abetting a crime.” There is violence against lesbians, gay, bisexuals and transgendered people by police. No one is documenting human rights violations of vulnerable populations—only one NGO in Bangalore is doing documentation of police atrocities among MSM. Lawyers Collective did a study of judgments on sodomy law. There have been 65 cases since 1860—only one case involved a man having consensual sex with another man. All other cases were of child sexual abuse cases or non-consensual sex between adults. HIV is a secondary concern for vulnerable populations, their first concern is eating, shelter, etc. The issue of consent is not in the discourse. There is a lack of knowledge of rights.   

Discussion After Presentation

The centrality of stigma to human rights violations related to HIV/AIDS was discussed. Some participants felt that stigma is the root of all problems with HIV. Stigma can be felt, or enacted, yet you cannot litigate in the realm of felt stigma, ‘you cannot litigate emotions.’ PWAs have their own perception and fears of how they will be treated by others and this can be an obstacle to bringing cases to court. This is often justified—one participant spoke of the example of a Nigerian judge refusing to allow a plaintiff with HIV to enter his court. Another example proffered was of an HIV positive doctor who was forced to change his name by his father.
The interplay between enforcing legal prohibitions on non-discrimination and creating grassroots social change was extensively discussed. There was general consensus that a multifaceted approach to addressing stigma and discrimination is necessary. We need to have both top-down and bottom-up approaches to reducing stigma and discrimination. However we also need to acknowledge that law cannot regulate many private instances of stigma and discrimination. This means that there are times that we should separate human rights and law. For example how would human rights address family expulsion as opposed to workplace discrimination? To this extent, we need to distinguish between law and societal attitude, and we also need to break through the notion that discrimination is morally acceptable. 

In this context it is important to recognize the important role played by treatment in reducing stigma. If stigma is related to the negative consequences associated with HIV/AIDS, discrimination is one consequence, but lack of health care is another significant area.  

It was pointed out that we should be aware of the role of enabling conditions. What the government does or doesn’t do in the context of stigma is something we can and should hold them accountable for. At UNGASS every speaker spoke about discrimination—we should capitalize on this language. 
Democratic citizenship was seen as having a vital role to play in addressing stigma. Arguments that HIV positive people deserve the disease are everywhere. One strategy to address this is citizenship awareness, and this raises questions around the true meaning of democracy. Stigma constitutes a barrier to people embracing their democratic citizenship, and this is especially so where people with HIV/AIDS also experience other stigmas relating to poverty, homophobia or gender inequality. Stigma is often internalized within the individual, constituting both a social and internalized oppression. It isn’t coincidental that those affected by the stigma of HIV are also affected by multiple stigmas.  Paradoxically, the stigma surrounding HIV/AIDS has in some cases forced otherwise silent marginalized groupings to organize. AIDS appears to be acting as a wedge issue to achieve democratic empowerment for certain groupings. For instance, in India the only reason MSM groups have formed has been because of HIV.
A fundamental issue for human rights advocates working around stigma in the HIV/AIDS epidemic is the documentation of stigma. The Network working group has a potentially important role to play in this regard. Participants questioned whether instruments exist for the measurement of stigma, and if so, how they are being used. Participants felt that the definition of documentation should be expanded, and that instruments should be carefully constructed to avoid unwittingly coloring outcomes. This is especially so given that the time of instruments are new, and field research is being done in baby steps. It is also important that documentation extend beyond the presence of violations, to also document their absence—in other words we need to show the causal relationship between human rights and the improvement of conditions.  This is hard given the ethical impossibility of using a control group in relation to human rights violations. 

There is certainly no lack of narratives. There are many personal stories documenting all aspects of stigma and discrimination. 

In documenting human rights violation and HIV/AIDS we should be careful not only to focus on people who are infected—those who are affected must be included. It was also pointed out that people largely use treaty-body documentation standards. Groups should also be aware of using and taking account of documentation standards arising from the declaration of the UN General Assembly Special Session on HIV/AIDS.

Participants identified existing documentation methods. For instance, in 1999 SERAC (a Nigerian NGO) did a quantitative documentation of violations experienced by HIV positive people in health, travel, insurance and employment sectors. They had a questionnaire looking at the attitudes of the public in general towards HIV/AIDS. UNAIDS has also published a protocol for documenting stigma and discrimination. There is also qualitative experiential reporting. Media coverage of documentation is also important.

The role of Internet databases was seen as vital, and of documented discrimination being available on the web. There is a global human rights education movement—for example the University of Minnesota Center, the Asian human rights resource center.  The activity of the network could be to act as a clearinghouse for existing instruments and human rights measures. 

Session Three: Strategic Brainstorming

The unanimous consensus of participants at the meeting was that a working group on HIV/AIDS was important, but that it was too soon to initiate projects on behalf of the working group, and that a further meeting was necessary to properly initiate the working group and its mandate. David Patterson of the Canadian HIV/AIDS Legal Network was nominated as an interim chair until September 2001. David will organize the next meeting of the working group. The participants decided that it would be most convenient to reconvene at the Jonathan Mann Health and Human Rights Conference in September 2001, in Philadelphia. A teleconference would be held with those organizations unable to attend that meeting.

A number of potential work areas were identified for initial campaigns and work by the group, including: 1) a campaign to force South Africa to request and implement the transfer of generic drug production technology from Brazil; 2) using the Network’s website as a clearinghouse for HIV/AIDS and human rights related information and documentation; 3) holding hearings or tribunals at an important AIDS or human rights conference, like the upcoming international AIDS conference in Barcelona; and 4) using existing human rights treaty bodies to produce general comments or recommendations on AIDS.

The Network website and database was viewed as a potentially valuable mechanism for HIV/AIDS organizations around the world. While many national AIDS organizations are increasingly working in tandem with international organizations on specific campaigns, participants stressed that many, if not most, AIDS and human rights organizations were isolated and hardly knew what other organizations in other countries were doing. An account was given of the Botswana Network on Ethics, Law and HIV as a new and significantly under-funded organization that at this point could not afford modems. This is in the country with the highest HIV rates in the world. Developing and even established human rights organizations in the developing world are sometimes in desperate need of contact and support from an international HIV/AIDS and human rights community. The Network’s working group seemed to offer an important mechanism in this light, and one that could potentially be used to assist in the documentation of human rights violation experienced by people with HIV/AIDS, in the realms of stigma and health care. Using the Network website as a database was seen by all participants as an important function. This website could be linked to other existing and prospective websites, like those of the Francois-Xavier Bagnoud Center. David Patterson also spoke of the Canadian Network’s intentions of creating a database of organizations and case studies on treatment and stigma. The interplay between these potential projects needed to be addressed at the next meeting. 

Treatment and access to HIV/AIDS medications was identified as an issue of particular urgency, and a potential campaign on the Brazil/South Africa technology transfer was proposed. The interaction between human rights obligations and international trade laws came up as a persistent underlying theme in discussions around treatment, and an area requiring significant academic and activist work. 

In presentations from India and Brazil it was indicated that for many people with or vulnerable to HIV infection, poverty presents far more pressing concerns than prevention or access to medication. In the experience of participants, poverty plays a major role in the epidemic and in people’s experiences of the disease. A human rights approach must therefore focus on poverty as a central issue.

APPENDIX A

Friend or foe?  

Looking to International law in the Struggle for Access to Treatment for HIV/AIDS

 Prepared by Jonathan Berger, University of Toronto Faculty of Law

Post-UNGASS Meeting: Social and Economic Rights in the Global HIV/AIDS Epidemic 

Hosted by the Center for Economic and Social Rights

Two claims dominate discussions of access to essential treatments for HIV/AIDS and the World Trade Organization (WTO) Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).  First, TRIPS permits sufficient regulatory flexibility to deal with crises such as the AIDS pandemic.  Second, TRIPS is too restrictive.  As a lawyer, I see the reality as lying somewhere between these two positions.  As an activist, I see merit is pursuing both arguments.  

There can be no doubt that TRIPS has strengthened the international protection of intellectual property (IP) so as effectively to narrow the scope of national patent policies.  Nevertheless, the agreement does not prevent—and indeed contemplates and permits—the taking of certain legal steps to ensure meaningful reductions in drug prices.  Properly interpreted in accordance with recognized principles of international law and in the light of the Universal Declaration of Human Rights (UDHR) and the ICESCR, TRIPS permits countries such as South Africa to take certain regulatory steps to ensure the accessibility of essential drugs, which include but are not limited to compulsory licensing, early working provisions and exclusions from patentability. 

Meaningful reductions in prices are achievable in two distinct ways.  First, the co-operation of the patent holder may be sought either by governments seeking to enter into agreements for the supply of affordable medicines, or by manufacturers seeking voluntary licenses for the production, marketing and sale of generic alternatives, subject to a royalty payment.  Second, the state may regulate prices, either directly or indirectly.  Direct regulatory mechanisms include price controls on the sale of pharmaceutical products and the parallel importation of patented products from where they are sold at the lowest international price, with indirect price regulatory mechanisms seeking to take full advantage of market processes by ensuring the introduction of real competition in the form of generic manufacturers, intended to result in sustainable price reductions as the brand name pharmaceutical industry is forced to compete for its market share.  While TRIPS does not regulate price controls and parallel importation, it has much to say regarding indirect price regulatory mechanisms, probably the most effective and sustainable regulatory options.  It would be a mistake to see the two approaches to price reductions as separate.  While the manners of regulation may be distinct, their operation will often be cumulative.  The very existence of coercive regulatory measures may serve as an incentive for patent holders to negotiate meaningful price reductions, or voluntary licenses on terms favourable to both generic manufacturers and the public.

The issues I am addressing today relate to two relationships: first, the relationship between international trade law and international human rights law; second, the relationship between international law and domestic law.  Let me begin with the first.

As the WTO’s Dispute Settlement Body’s primary function is to interpret trade agreements, and given that it is a creature of a treaty, its jurisdiction is primarily limited to applying the provisions of agreements such as TRIPS.
  Nevertheless, the Vienna Convention on the Law of Treaties (Vienna Convention) requires that interpretation take account of “any relevant rules of international law applicable in the relations between the parties”.
  Indeed, the Appellate Body in the Hormones case recognized that the “direction [in Article 3.2 of the Dispute Settlement Understanding] reflects a measure of recognition that the [GATT] is not to be read in clinical isolation from public international law.”
  Flowing from this finding, it is not difficult to argue that where possible, TRIPS is to be interpreted in accordance with international law more broadly.  It therefore follows that TRIPS is to be read in the light of international human rights instruments such as the UDHR and the ICESCR, the latter of which recognizes a right to the highest attainable standard of health as well as limited intellectual property rights.     

But not everything can be solved by legal gymnastics and creative interpretation.  Sometimes language is clear.  Sometimes doors are shut.  And when this happens, human rights activists may wish to argue that international human rights law takes precedence of international trade law.  I am not convinced that even the most progressive and liberal interpretation of international law supports such a finding.    

The second relationship—international law and domestic law—is more complex.  When it relates to international economic law, many of us become strident defenders of national sovereignty.  Not so in relation to international human rights law.  The international law/domestic law relationship has two interrelated legs.  First, to what extent is international law binding?  Second, to what extent should international dispute settlement bodies defer to national interpretations of international obligations?

To the extent that international treaties are binding, they are generally only binding as between nations.  In South Africa, for example, it seems to be the case that binding treaties that have not been incorporated into domestic law cannot be “applied directly by South African courts”, but rather “might be employed as a guide to the interpretation of an ambiguous statute or as evidence of a customary rule of international law”.
    This appears to be the consensus position amongst leading authorities on the subject.  Oppenheim’s International Law, for example, states that—

[a] national law which is in conflict with international law must in most states be applied as law by national courts, which are not competent themselves to adapt the national law so as to meet the requirements of international law . . .  Furthermore, if a state’s internal law is such as to prevent it from fulfilling its international obligations, that failure is a matter for which it will be held responsible in international law.

The degree to which such treaties are binding in domestic law varies across jurisdictions.  Under the South African Constitution, for example, TRIPS is only binding in so far as it does not violate the Constitution.  But under international law, the position is not so clear.  Article 46(1) of the Vienna Convention provides that “[a] State may not invoke the fact that its consent to be bound by a treaty has been expressed in violation of a provision of its internal law regarding competence to conclude treaties as invalidating its consent unless that violation was manifest and concerned a rule of its internal law of fundamental importance.”  Quite clearly, states are not bound by those provisions of treaties that are in clear conflict with their constitutions.
  But what exactly constitutes a manifest breach remains unclear.  

This leads me to my next point: deference.  When the European Court of Human Rights applies the margin of appreciation in deference to national laws, many of us are outraged.  When the Dispute Settlement Body of the WTO refuses to do so, the same people are outraged.  Is this a question of wanting to have our cake and to eat it too?

Customary international law supports the deferential approach to treaty interpretation.  The principle of in dubio mitius requires that if more than one possible term can be ascribed to an ambiguous term, preference be given to the meaning that is less onerous on the party assuming an obligation.
  This is a useful argument to make regarding the interpretation of TRIPS, but perhaps not so desirable in connection with broader issues of access to health care under domestic law, where international law provides greater levels of protection for poor people.  On what basis, therefore, should deference proceed?

Recognizing that “effective international cooperation depends in part upon the willingness of sovereign states to constrain themselves by relinquishing to international tribunals at least minimum power to interpret treaties and articulate international obligations”, Croley and Jackson argue that some deference to national decisions may be necessary—even in relation to treaty interpretation—provided there is a “focus on an appropriate allocation of power between international and national governments, and if one is willing to recognize that nation-states ought still to retain powers for effective governing of national (or local) democratic constituencies in a variety of contexts and cultures.”
  In essence, they argue, “[s]ome trade-off is necessary.”

Helfer provides an interesting approach to the issue of deference and standard of review,
 arguing in the context of copyright law that “states should enjoy the most deference when they seek to strike a balance between the exclusive rights of authors and the rights and interests of the public and future authors in obtaining access to copyrighted works.”
  In particular, he argues, TRIPS jurists should “recognise that they cannot stand in the shoes of national actors and re-balance these competing goals.  They should thus permit courts, legislatures and administrative bodies a wide margin of appreciation to set the balance they consider appropriate.”

Seeing the tension in copyright issues as a clash between free expression and IPR protection, Helfer cautions that if “TRIPs jurists [were] to constrain states’ use of IPR exceptions and limitations to achieve free expression goals, they might well be asking states to act in contravention of their own constitutional or human rights obligations and to place the interests of foreign intellectual property owners over the civil and political liberties of their own citizens.”

The difficulty in developing principles according to which such “deference” should take place is reduced by referring to Article 46(1) of the Vienna Convention.  As mentioned above, states are not bound by those provisions of treaties that are in clear conflict with their constitutions.  Faced with a choice between various possible interpretations, a treaty interpreter should therefore prefer the interpretation that is consistent with the relevant national constitution to any alternative interpretation that is inconsistent with that constitution.  Where a national constitution is silent on issues such as access to health care, for example, no reason for deference would exist.  Where a country had failed to provide access to health care, it would be very difficult to justify the failure on the basis of a constitutional obligation.  

A principled approach to deference would also consider the purpose for which the particular national policy was intended.  A great degree of deference would be required when a member state is discharging its constitutional or other international law duties, or, for example, when it is legislating in respect of TRIPS-recognized public policy goals, such as public health and technology transfer.  Less deference would be justified in other circumstances, such as practices that which do not give effect to internationally recognized public policy goals.

The recent victory against the brand-name drug industry in South Africa provides food for thought.  Arguably, South Africa’s regulatory framework for accessing essential treatments is now in place.  What we need now is action—the issuing of compulsory licenses,
 the local manufacture or importation of generic antiretroviral drugs and drugs such as fluconazole (to target opportunistic infections such as cryptococcal meningitis and oesophageal and vaginal thrush), and the parallel importation of acyclovir (to treat shingles and herpes).  Just getting the regulatory framework in place dos not necessarily translate into action.

In the context of TRIPS, barriers to access are not limited to intellectual property issues.  Affordability is a necessary but not sufficient condition for accessibility.  A number of interesting questions arise.  

· How do we force governments to comply with their international human rights obligations in the absence of a real enforcement mechanism?  International trade law works because the WTO dispute resolution mechanism has teeth.     

· How do we assure that governments take advantage of whatever regulatory flexibility exists under TRIPS, understanding that in the context of the HIV/AIDS pandemic, direct challenges against developing countries at the WTO may very well give way to more “subtle” forms of coercion?  

· How do we ensure that a progressive, rights-based understanding of TRIPS serves as the staring point for any discussions regarding regulatory flexibility?  How do we ensure that increased flexibility is expressly included in TRIPS?  

· How can we use domestic constitutions (where applicable) and international human rights law to force reluctant governments not only to put the requisite regulatory frameworks in place, but also to use such frameworks?  

· How do we force such governments to provide antiretroviral therapy when it is cost-effective to do so?  

Particularly in the developing world, access to treatments for HIV/AIDS is reliant on political will.  Where it does not exist, it will have to be forced.  
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